Under Companies Act, 2013

The Section 185 of the Conpanies Act, 2013 deals with the matters
relating giving loan, guarantee and providing security to Orector, his
relativesand entitiesinwhich Orector hasinterest.

Sub-Section (1) prohibits the Company to give Loan, Guarantee and security to
Director.

Sub-Section (2) states that the Company can give loan, Guarantee and security to
entity in which Director has interest subject to certain conditions.

Sub-Section (3) states the exceptional circumstances where a Company can give
Loan, Guarantee and provide security.

> | Sub-Section (4) contains the penal provisions in respect of violation of Section
185.
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prohibition on Company to give Loan, Guarantee and
provide security to Director.

Sub-Section (1) states that no Commpany shall, directly orindirectly, advance any
laan, including any loan represented by a book debit to, or give any guarantee or
provide any security in connection with any loan taken by, —

> | Any Director of Company, or of a Company which is its Holding Company or any
Partner or Relative of any such Director.

> | Any Firm in which any such Director or Relative is a Partner.

In ather words a Conpany, directly or indirectly, cannat give any Loan
Guarantee and provide secunity toits Orector, Drector of its Holding Conpany,
Partner or Relative of its Drector or a Hrmin which such Orector or Relative of
suchOrectorisa Partner-
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Giving loan, Guarantee and providing security to entity in which
Director has interest subject to certain conditions

Sub-Section (2) statesthat a Conpany may advance any loanincluding any loan represented by a
book debit, or give any guarantee or provide any security in connection with any loan taken by any
personinwhomdirectar of the Conpanyisinterested, subject tothe condition that—

> | A special resolution is passed by the Company in general meeting.

> | The loans are utilised by the borrowing Company for its principal business activities.

In ather words a Conmpany can give any Loan, Guarantee and provide security toa personin whom
DOrectar of the Conrpany is interest by passing a Special Resolution in General Meeting and such
person shall use such Loan only forits Principal Business Activity.

Any personinwhomDirector of the Company isinterested means:
(@ APrivate Conpany inwhich Orector of Lending Corpany isa Oirector or Merber-
(b) ABody Corporate in which one or nore Orector of Lending Conpany hold 25% or nore
vating power.
(© ABody Corporate of which Board of Directors, MD or Manager is accustomed to act in
accordance with the directions or instructions given by the Board, any Orector or Orectars,

of the Lending Conpany.
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Exceptional circumstances where a Company can give Loan, Guarantee
and provide security

Sub-Section (3) states that nothing contained in sub-sections (1) and (2) shall apply to—

(@) Giving of any Loan to a MD or WTD of the Company:
(i) As a part of the conditions of service extended by the Company to all its
employees; or
(i)  Pursuant to any scheme approved by the Members by a special resolution

(b) A Company which in the ordinary course of its business provides Loans or gives
Guarantees or Securities and in respect of such Loans an interest is charged at a rate
not less than the rate of prevailing yield of one year, three years, five years or ten
years Government security closest to the tenor of the loan.

(c) Any Loan made by Holding Company to its Wholly Owned Subsidiary Company
> | or any Guarantee given or Security provided by a Holding Company in respect of
any Loan taken by its Wholly Owned Subsidiary Company.

(d) Any Guarantee given or Security provided by Holding Company in respect of
Loan given by any Bank or Financial Institution to its Subsidiary Company.

It should be noted that Loan as mentioned in point No. (c) and (d) above must be
used for Principal Business Activity.
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Exceptional circumstances where a Company can give Loan, Guarantee
and provide security

(@ A Company can give Loan to its Managing Oirector or Whole-Time Orector only where the
Conmpany inits ordinary business practice gives loantoits all enployees or under a scheme which
isapproved by the Menbers of the Corrpany by way of Special Resolution

(b) A Conrpany which engaged in the business of giving Loan, Guarantee or providing Security
(such as Bank, Anancial Institutions, NBFC etc,) can give Loan, Guarantee or provide Security toits
DOirectar provided that such Company shall chargeinterest onit.

(©) The Holding Conpany can give Loan, Guarantee or provide Security to its Whally Owned
Subsidiary Company (W0S) provided that such Loan shall be used by the WOS for its Principal
Business Activity only.

(d) The Holding Conpany can give Guarantee or provide Security to its Subsidiary Conpany in
respect of Loan taken by such Subsidiary Conpany froma Bank or Ainancial Statement provided
that such Loan shall be used by the Subsidiary Conrpany for its Principal Business Activity only.
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Penal provisions in respect of violation of Section 185

Sub-Section (3) statesthat If any Loanis advanced or a Guarantee or Security is given or provided
or utilisedin contravention of the provisions of this section—

5 | The Conpany shall be punishable with fine which shall nat be less than Rve Lakh
Rupees but which may extendto Twenty-Fve Lakh Rupees

Bvery Officer of the Company who is in default shall be punishable with
inprisonment for a termwhich may extend to six months or with fine which shalll
not be less than Fve Lakh Rupees but which may extend to Twenty-Hve Lakh

Rupees.

The Orectar or the ather person to whomany Loan is advanced or Guarantee or
Security is given or provided in connection with any Loan taken by himor the
> | other person, shall be punishable with inprisonment which may extend to six
months or with fine which shall not be less than Five Lakh Rupees but which may
extendtoTwenty-Fve Lakh Rupees arwithbath

©Narendra Singh, Sr.Associate, DuctusLegal ©DuctusEdge 6




Can a Conpany give Guarantee ar provide Security in respect of Loan taken by MDar WIDof the
Conrpany?

Nb, Sub-Section (3) states that a Conpany can give Loan to its MD or WID subject to condiitions
mentioned in it but it dose not say anything about giving Guarantee or providing Security in
respect of Loan taken by its MDar WID accordingly, a Company can nat give Guarantee or provide
Security inrespect of Loan taken by MDor WIDof the Conrpany.

Can a Conpany give Loan, or give Guarantee ar provide Security in respect of Loan taken by Non
Executive Oirectarsor Independent Directar of the Comrpany?

Nb, as per joint reading of Sub-Section (1) and (3) a Conrpany cannat give Loan, or give Guarantee
or provide Security in respect of Loan taken by its Executive Orector or Independent Oirector of
the Conpany.
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Cana Conrpany give Loan, or give Guarantee or provide Security in respect of Loantakenbya Arm
inwhich Company itselfisa Partner?

Yes, Sub-Section (1) statesthat a Conpany cannat give Loan, or give Guarantee or provide Security
inrespect of Loantaken by the Hrmin whichits Director or Relative of its Orectoris Partner but it
does nat say anything about situation where a Company itself isa Partner of a Hirm accordingly, a
Company can give Loan, or give Guarantee or provide Security in respect of Loantaken by the Arm
inwhich Company itselfisa Partner.

Cana Conpany give Loantoits Subsidiary Conrpany?

Nb, Qlause (d) of Sub-Section (3) states that a Conpany can give Guarantee or provide Security in
respect of Loan taken by its Subsidiary Company from any Bank or Fnancial institution,
accordingly, a Conrpany cannat give Loantoits Subsidiary Conpany.
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Cana Conpany giveinterest free under Section185?

Yes, a Company ather than Bank, Ainancial Institution and NBFC can give interest free loan under
Section185.

The Bank, Anancial Institution and NBFC shall charge interest at the rate not less than the rate
of prevailing yield of one year, three years five years ar ten years Government security closest to
thetenaor of theloan

©Narendra Singh, Sr.Associate, DuctusLegal ©DuctusEdge 9



